UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

IN RE BANKAMERICA )
CORP. SECURITIES ) MDL No. 1264
LITIGATION )

ORDER

Before the Court is a motion to approve the proposed settlement agreement
(Doc. 485), and the revised plan of allocation (“RPA”) (Doc. 564), as fair, reasonable and
adequate. For the following reasons, the Court hereby APPROVES as fair, reasonable and
adequate the proposed settlement and RPA (Docs. 485, 564).
I. Background

The Court incorporates herein its July 8, 2002 Order in this case (Doc. 553),
in which the Court analyzed the proposed settlement agreement and original plan of
allocation, and held that:

A $490 million global settlement which provides $333.2 million
to the NationsBank classes and $156.8 million to the
BankAmerica classes is fair, reasonable, and adequate when
considering: the probability of plaintiffs’ success on the merits;
the range of recovery; the complexity, expense and likely
duration of the litigation; the stage of proceedings; defendants’
ability to withstand a greater judgment; and the opinions of class
counsel, classrepresentatives and class members. The proposed
plan of allocation is fair, reasonable and adequate with respect
to all NationsBank plaintiffs, the BankAmerica holder plaintiffs
and pre-October Bank America purchaser plaintiffs.

Doc. 553 at 46. In its July 8 Order, however, the Court rejected the settlement and plan of

allocation on the grounds that the plan of allocation unfairly provided no recovery to the



“October purchasers” of Bank of America stock who did not sell their shares at a loss before
December 31, 1998. Id. at 35-43. By contrast, the original plan of allocation offered: one
“damaged share” for each share of NationBank stock held past October 14, 1998; one
damaged share for each share of BankAmerica stock held as of September 30, 1998; and up
to two damaged shares for each share of Bank of America stock purchased between October
1 and 13, 1998, and sold at a loss before December 31, 1998.! Seeid. at 10-11. The notice
of settlement estimated that a damaged share of BankAmerica or Bank of America stock
would be worth roughly $.22.

In its July 8 Order, the Court held that even though the October purchasers’
federal claims were governed by the PSLRA bounce-back provision, the October purchasers
nevertheless were entitled to some recovery due to their California state law claims. The
Court invited counsel to submit a revised plan of allocation with respect to the October
purchasers which reflected: (1) the strength of their claims under California law, which are
not subject to the PSLRA bounce-back provision; (2) the strength of their Section 10(b) and
10b-5 claims, which are subject to the bounce-back; and (3) the strength of their claims as
compared to the strength of the claims of other plaintiffs. See Doc. 553 at 42. The Court

recognized that such a calculus might result in a recovery per share of less than a full

'The original plan of allocation provided that the recovery for shares of Bank of America
stock sold at a loss would not exceed the actual value of such loss. The original plan also
provided one tenth of a damaged share for each share of NationsBank stock sold between
October 1 and 13, 1998, and one tenth of a damaged share for each share of Bank of America
stock purchased and sold between October 1 and 13, 1998.
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damaged share, but held that it reasonably could not result in no recovery at all. Id.
BankAmerica plaintiffs submitted the RPA on July 19, 2002. See Doc. 564. On July 26,
objectors Ernesto Gumapas, Sidney Sorkin, Herman Shyken and Allison Desmond filed an
objection thereto. See Doc. 565. On September 18, 2002, the Court heard oral argument
regarding the fairness, reasonableness and adequacy of the RPA.
I1. RPA
A. Proposed Allocation

The RPA allocates one-half of a damaged share for each share of Bank of
America stock purchased between October 1 and 13, 1998, and held through December 31,
1998 or sold before December 31, 1998 at no actual loss. See Doc. 564, Ex. A. Like its
predecessor, the RPA provides one damaged share for each share of BankAmerica stock
held as of September 30, 1998, and up to two damaged shares for each share of Bank of
America stock purchased between October 1 and 13, 1998, and sold at a loss before
December 31, 1998. Id. BankAmerica plaintiffs contend that such revised allocation
reflects, as required by the Court, the strength of the October purchasers’ federal and
California state law claims, as well as the claims of the other BankA merica plaintiffs.

First, BankAmerica plaintiffs contend that the federal claims of all
BankAmerica plaintiffs are stronger on liability than the California claims of the October
purchasers. Importantly, the October purchasers’ California claims require a showing of

“willful intent,” a more stringent requirement than proving recklessness under Section 10(b).



Second, while the federal claims of the October purchasers are stronger factually than the
federal claims of the other BankAmerica plaintiffs because of “hard” loss information
available to defendants after September 30, 1998, and statements made by Hugh McColl on
October 1, 1998, the PSLRA bounce-back extinguishes the value of the federal claims of the
October purchasers who did not sell at a loss. By contrast, the value of the federal claims of
the Bank America holders, pre-October purchasers, and October purchasers who sold ataloss
is not so limited.” Accordingly, BankAmerica plaintiffs contend that the RPA provides a fair,
reasonable and adequate recoveryto all BankAmerica plaintiffs, and accounts for the relative
strengths and weaknesses of all BankAmerica plaintiffs’ claims.
B. Objection to RPA

The sole objection to the proposed RPA has been filed by objectors Ernesto
Gumapas, Sidney Sorkin, Herman Shyken and Allison Desmond (the “Desmond objectors™).
The Desmond objectors contend that the RPA, like the original plan of allocation,
compensates the October purchasers unfairly. First, they claim that the RPA unfairly
“penalizes” the October purchasers on account of their California claims’ requirement of
intentional misconduct. See Doc. 565 at2. They argue that it would not be “meaningly more
difficult” for the October purchasers to prove willful intent on their California claims than
it would be for other plaintiffs to prove recklessness under Section 10(b). See id. They

continue to insist that the October purchasers’ California claims are stronger than the claims

*BankAmerica holders’ federal claims are not subject to the PSLRA bounce-back. The
Court has never ruled that the pre-October purchasers’ claims are subject thereto.
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of other plaintiffs and that the October purchasers should be compensated accordingly.
Additionally, the Desmond objectors challenge the RPA’s retention of the December 31,
1998 “cut-off” date. Finally, they contend that the RPA’s allocation to the October
purchasers is unfair when compared to recoveries of plaintiffs in other securities cases.’
C. Analysis

The Court finds that the RPA compensates all BankAmerica plaintiffs,
including the October purchasers, fairly, reasonably and adequately. First, as discussed
extensively in its July 8 Order, the Court finds the BankAmerica plaintiffs’ Section 10(b)
claims to be much stronger than their California claims. See Doc. 553 at 32-34. To prevail
on their California claims, BankAmerica plaintiffs would have to prove a willful intent to
defraud. See id. By contrast, BankAmerica plaintiffs would have to prove only recklessness
with respect to their Section 10(b) claims. As previously noted, proving willful intent to
defraud is “a particularly high hurdle.” Id. at 33. The Court flatly rejects the Desmond
objectors’ contention that the line between recklessness and willful intent is a distinction

without much difference. Accordingly, because the October purchasers who held their

* The Court authorized only those objections which were strictly limited to the fairness,
reasonableness and adequacy of the RPA with respect to the recovery of the October purchasers.
See Doc. 554. Accordingly, the Court does not consider the Desmond objectors’ contention that
the claims of the BankAmerica holders lack settlement value, other than to note that a similar
objection was made, and rejected, with respect to the original plan of allocation. See Doc. 553 at
23-24. Similarly, the Court does not consider the Desmond objectors’ attempt to revive their
objection to the adequacy of the representation provided by BankAmerica class counsel, other
than to note that, at the September 18 hearing, counsel for the Desmond objectors conceded that
the representation which the Desmond objectors now allege to be tainted by conflict once was
sought by their own counsel in a related California case.
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shares, or sold at no loss, are deprived by the PSLRA bounce-back of a recovery on their
Section 10(b) claims, the Court finds it fair, reasonable and adequate that such purchasers
receive a smaller recovery than other BankAmerica plaintiffs who have viable Section 10(b)
claims.

The Court finds that the retention of the December 31, 1998, “cut-off” date
does not render the RPA unfair, unreasonable or inadequate. Under the original plan of
allocation, the December 31, 1998 cut-off date served to preclude most October purchasers
from sharing in any of the settlement proceeds. See Doc. 553 at41. The Court thus criticized
the use of such cut-off date because, while patterned after the PSLRA’s ninety-day bounce-
back provision, iteffectively extinguished the October purchasers’ California claims, which
were not subject to the PSLRA bounce-back. See id. By contrast, the RPA provides a
recovery to all October purchasers, regardless of whether they held their shares past
December 31. Accordingly, under the RPA, the impact ofthe December 31 cut-off date with
respect to the October purchasers’ California claims virtually has been eliminated.

Finally, the Court finds a comparison of the recovery of the October purchasers
pursuant to the RPA to the recoveries of plaintiffs in other securities cases not to be
instructive. In its July 8 Order, the Court held that a global settlement of $490 million, of
which $156.8 million would be awarded to the BankA merica plaintiffs, was fair, reasonable
and adequate. See Doc. 553. Accordingly, the Court finds that the relevant comparison is

not to the recovery of plaintiffs in other cases, but rather to the recovery of other plaintiffs



in the instant case. While BankAmerica plaintiffs concede that the lion’s share of their
$156.8 million recovery will be awarded to plaintiffs who held BankAmerica stock as of
September 30, 1998, the Court finds that the RPA compensates all Bank America plaintiffs
proportionately with the strength of their relative claims, and thus fairly, reasonably, and
adequately compensates all Bank America plaintiffs.
III. Notice of RPA

Counsel for BankAmerica plaintiffs have submitted a proposed revised notice
and notice “supplement” to be mailed along with the original class notice to all October
purchasers. See Doc. 564, Exs. A, B. The proposed revised notice informs the October
purchasers of the terms of the RPA. Specifically, it states in relevant part:

Each share of BankAmerica common stock purchased between

October 1, 1998 and October 13, 1998, and sold or held after

that date equals one-half of a damaged share, except that such

shares sold between October 14, 1998 and December 31, 1998,

which were sold at an actual loss greater than the value of one-

half damaged share, will receive the lesser of the actual loss or

the value of two damaged shares.
Id., Ex. A. Additionally, the proposed supplement informs all October purchasers who did

not sell their shares at a loss between October 14, 1998 and December 31, 1998, that they

have now been allocated a portion of the settlement fund. BankAmerica plaintiffs have

* At oral argument, counsel for BankAmerica plaintiffs estimated that, under the RPA:
October purchasers who held their stock through December 31, 1998 would be awarded
approximately $4.8 million; October purchasers who sold their stock at a loss would be awarded
approximately $3.9 million; and holders of BankAmerica stock as of September 30, 1998 would
be awarded the remainder (approximately $148.1 million).
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informed the Court that the claims administrator is capable of identifying the October
purchasers for notification purposes.

The Desmond objectors object on the grounds that: (1) the revised notice and
supplement do not discuss why or how the plan of allocation has been changed; (2) the terms
of therevised notice are unclear and likely to cause confusion and discourage claims; and (3)
even if the October purchasers can be separately identified and notified, it is improper to
notify only the October purchasers of the RPA because the rights of all BankAmerica
plaintiffs are affected by the RPA.

The Court finds the contents of the proposed revised notice and supplement to

be acceptable. As required by Petrovic v. Amoco Oil Co., 200 F.3d 1140, 1153 (8th Cir.

1999), the October purchasers already have been notified that they are members of a pending
class action, that a settlement had been proposed, and that they had the right to state their
objections at a fairness hearing. See Doc. 553 at 29-31. The October purchasers now will
be notified of the relevant revisions to the proposed plan of allocation, particularly that they
will be entitled to recover half a damaged share per share of Bank of America stock,i.e., “an
increased portion of the settlement fund.” See Doc. 564, Ex. B. Accordingly, the revised

notice comports with Petrovic. See Petrovic, 200 F.3d at 1153 (due process is met when a

notice provides a reasonable summary of the stakes of the litigation, particularly where class
members easily could acquire more detailed information by dialing a telephone number

included in the notice).



When read together with the original notice, the revised notice and supplement
clearly inform the October purchasers that they are being offered a per share recovery of half
a damaged share under the RPA, and that this is more than they were offered under the
original plan of allocation. Moreover, because the original class notice estimated the per
share value of a damaged share at$.22, simple math will inform October purchasers that they
are being offered roughly $.11 per share. The Court finds that the revised notice and
supplement are not likely to cause confusion, but rather are likely to encourage the
submission of additional claims.

Finally, because the October purchasers are the only plaintiffs whose rights will
be materially affected by the RPA, they are the only plaintiffs who must be notified thereof.
The original notice of settlement estimated the per share value of a damaged share of
BankAmerica stock to be $.22. The additional shares which the RPA makes eligible to
participate in the settlement fund reduce the approximate value of a damaged share from
$.2236 t0 $.2168. See Doc. 564 at 2 n.1. Because a damaged share continues to be worth
approximately $.22 per share under the RPA, sending a revised notice to all BankAmerica

plaintiffs is not necessary.



IV. Conclusion and Instructions

The Court hereby APPROVES the proposed settlement and RPA (Docs. 485,
564).

Accordingly, the Court hereby authorizes counsel and the claims administrator
to send copies of the original class notice, the revised notice and the supplement to all
October purchasers, on or before Friday, October 11, 2002. The Court further authorizes
counsel and the claims administrator to accept and treat as timely filed all claims of October
purchasers delivered or post-marked on or before Friday, November 22, 2002.

So ORDERED.

/s/ John F. NANGLE
UNITED STATES DISTRICT COURT

Date: SEPTEMBER 30, 2002
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